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1.0 Introduction  

1.1 The trust aims to deal with capability matters quickly, fairly, consistently and 
discreetly, adhering to relevant employment legislation and statutory guidance.  The 
trust has a talented, committed, professional workforce and it is hoped that in being 
clear and explicit in relation to expected standards, employees will be able to align 
their performance to the required standards and/or understand the necessary 
improvements required of them.    

1.2 Staff are encouraged to seek support where required, to give and receive honest and 
constructive feedback, and to engage in activities to develop and support themselves 
and colleagues as appropriate. 

1.3 All staff, Local Governing Bodies and the Trust Board will work together to promote 
induction, training and development, championing the trust’s vision and values in all 
policies and work practices and by providing professional development opportunities 
and access to support and guidance.    

1.4 The trust is committed to promoting equality and diversity in its policies, procedures 
and guidelines along with delivery of high quality teaching and services that meet the 
diverse needs of students and workforce, ensuring that no individual or group are 
disadvantaged.  Policies can be found on the Trust website.  

1.5 This procedure does not form part of any contract of employment or other contract to 
provide services, and the Trust reserves the right to amend at any time.  The Trust is 
an inclusive employer and will consider feedback from colleagues or union 
representatives.  

 

2.0 Purpose and Scope 

2.1 The purpose of this document is to provide employees with guidance relating to 
employee capability.  The Capability Procedure is designed to be used in serious 
cases where there have been persistent failures to meet job expectations, resulting 
in negative consequences on pupils and/or the trust. 

2.2 This policy applies to all trust employees.  
 

3.0 Review and Associated Policies  

3.1 This policy is reviewed biennially by the Trust Board. 

3.2 The following are associated policies and guidance: 

• ACAS Code of Practice – Disciplinary and Grievance Procedures  

• DfE Teacher Capability Guidance July 2024 

• Employee Journey suite of policies including induction, personal development, 

quality assurance and performance management. 

 

4.0 Principles 

4.1 Informal Support will be considered in the first instance, where appropriate, to resolve 
problems.   

https://www.horncastleeducationtrust.org/Policies/
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4.2 No formal action will be taken against an employee unless the Informal Support 
process has been completed, or where an employee fails to engage with said process, 
or where the capability issue is something over which the employee has no control 
(e.g. significant health issue) and to undertake Informal Support would delay effective 
support to the individual. 

4.3 For formal action the employee will be advised of the nature of the concern and will 
be given the opportunity to state their case at a capability meeting before any decision 
is made.   

4.4 At all stages of the formal procedure the employee will have the right to be 
accompanied by a trade union representative, or work colleague.   

4.5 An employee will have the right to appeal against any capability sanction.   

4.6 All employees must treat as confidential, any information communicated to them in 
connection with a matter which is subject to this capability procedure. Failure to do so 
may result in disciplinary action being considered against them. 

 

5.0 Authority to take Capability Action 

5.1 Authority to deal with capability matters is delegated in accordance with our Scheme 
of Delegation.   

5.2 Leaders must seek advice from our HR Team for informal action and our External HR 
Advisor at all formal stages of this policy.  
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6.0 Capability Procedure – Overview 
This diagram demonstrates an overview of the steps within our capability procedure. 
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7.0 Informal Support 

7.1 When dealing with an employee experiencing difficulties, the objective is to provide 
support and guidance through the performance management process in such a way 
that the employee’s performance improves and the problem is, therefore, resolved. 
This is called Informal Support. 

7.2 Where it is apparent that an employee’s personal circumstances are leading to 
difficulties at work, support will be offered as soon as possible.  Consideration will be 
given to whether poor performance may be related to a disability and, if so, whether 
there are reasonable adjustments that could be made to working arrangements. 

7.3 If it is identified, either through the performance management process or via other 
sources of information, for example parental complaints, that the difficulties 
experienced by an employee are such that, if not rectified, could lead to formal 
capability action the Headteacher, CFO or CEO will meet the employee to: 

• give clear written feedback to the employee about the nature and seriousness 
of the concerns;  

• give the employee the opportunity to comment on and discuss the concerns;  

• give the employee at least 5 working days’ notice that a meeting will be held to 
discuss targets for improvement alongside a programme of support;  

• in consultation with the employee at the above meeting, an action plan with 
support will be established (for example coaching, training, in-class support, 
mentoring, structured drop ins, visits to other classes, departments or school 
sites or discussions with advisory staff), that will help address those specific 
concerns;  

• make clear how progress will be monitored and when it will be reviewed, 
including setting the date of an Informal Support review meeting;  

• explain the implications and process if no or insufficient improvement is made. 

7.4 The employee’s progress will continue to be monitored as part of the informal support 
process and a reasonable time given for the employee’s performance to improve. This 
will depend upon the circumstances but will be for a period of 6 weeks, with 
appropriate support as agreed in the Action Plan, in order that the aim of recovering 
and improving performance can be achieved.  During this monitoring period the 
employee will be given regular feedback on progress (this could be via their line 
manager) and arrangements will be made to modify the support programme if 
appropriate.  

7.5 At the end of the period, the employee will attend a meeting where the action plan will 
be reviewed (the date having been set at the point the action plan was issued).  If 
sufficient progress is made and standards are met, the Informal Support process is 
concluded and the performance management process will continue as normal.  If no, 
or insufficient, improvement has been made, the employee will be informed that formal 
capability proceedings will commence.  
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8.0 Formal Capability Meeting 

8.1 If the decision is made to progress to a formal meeting, the CEO must be informed.  
The meeting will be conducted by the Headteacher, CFO or CEO for their staff and 
they will be advised by an external HR Adviser; a note taker will also be present. 

8.2 Wherever possible, the meeting should be arranged at a mutually convenient date, 
time and place.  The arrangements must be confirmed in writing with the concerns 
confirmed and copies of any evidence enclosed.  The employee will be given at least 
5 working days’ notice of the meeting and will have the right to be accompanied by a 
recognised trade union representative who has been certified by their union as being 
competent, trade union officer or work colleague of their choice.   

8.3 Where the employee’s representative is unable to attend on the date arranged, then 
an alternative date will be arranged to take place within 5 working days of the original 
meeting date, or as soon as reasonably practical and without unreasonable delay (i.e. 
one further period of 5 working days may be considered).   

8.4 As this is a formal meeting, there is a specific agenda which can be obtained from our 
HR Team.   

8.5 Meetings can take place during school holiday periods for those employees who are 
contracted to work outside of term time. 

8.6 The person conducting the meeting may conclude that there are insufficient grounds 
for pursuing the capability issue and that it would be more appropriate to continue to 
address the remaining concerns through the performance management process.  In 
such cases, the capability procedure will come to an end.  Alternatively, they may also 
adjourn the meeting, for example if they decide that further investigation is needed, 
or that more time is needed in which to consider any additional information.  In other 
cases, the meeting will continue.  The person conducting the meeting will:  

• identify the concerns, for example the standards expected that are not being met, 
referring to any relevant evidence gathered;  

• an employee will have the opportunity to ask questions, present evidence and 

respond to the evidence provided; 

• give clear guidance on the improved standard of performance needed to ensure 
the employee can be removed from formal capability procedures (this may include 
the setting of new objectives focused on the specific weaknesses that need to be 
addressed, any success criteria that might be appropriate and the evidence that 
will be used to assess whether or not the necessary improvement has been made);  

• explain any support that will be available to help the employee improve their 
performance;  

• set out the timetable for improvement taking into account the individual’s personal 
circumstances if appropriate.  This may include any medical conditions, working 
pattern, wellbeing support needs, or disabilities protected by the Equality Act 2010. 
The timetable will depend on the circumstances of the individual case but in 
straightforward cases should be not more than 6 weeks;  
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• explain how performance will be monitored and reviewed, and warn the employee 
formally that failure to improve within the set period could ultimately lead to 
dismissal. 

• Confirm the date of the review meeting, and include the right to representation. 

8.7 Notes will be taken of the meeting and a copy sent to the employee.   
 

 

9.0 Monitoring and Review 

9.1 A review meeting will be held (the date having been set at the point the action plan 
was reviewed during the capability meeting).  This will serve as the acceptable period 
of notice and as for the previous meeting, the employee has the right to be 
accompanied by a recognised trade union representative who has been certified by 
their union as being competent, trade union officer or work colleague of their choice.   

9.2 Where the employee’s representative is unable to attend on the date arranged, then 
an alternative date will be arranged to take place within 5 working days of the original 
meeting date, or as soon as reasonably practical and without unreasonable delay (i.e. 
one further period of 5 working days may be considered).   

9.3 If the person conducting the meeting is satisfied that the employee has made sufficient 
improvement, the capability procedure will cease, and the performance management 
process will re-start. In other cases:  

• if some progress has been made and effort has been recognised to make 
changes, however the required standards still have not been met, consideration 
can be given to extending the monitoring and review period for no more than 6 
weeks, however, a written warning may be appropriate to ensure the employee is 
clear that failure to achieve an acceptable standard of performance within the set 
timescale may result in dismissal. 

• if no, or insufficient, improvement has been made during the monitoring and review 
period, the employee will receive a final written warning which will set out the areas 
where performance standards have not been met, targets for improvement, any 
measures (training and supervision) which will be taken to improve performance, 
a period for the review for no more than 6 weeks and the consequences of not 
meeting expected performance standards.   

9.4 As before, notes will be taken of formal meetings and a copy sent to the employee. 
The final written warning wording will mirror any previous warnings that have been 
issued.  Where a final warning is issued, the member of staff will be informed in writing 
that failure to achieve an acceptable standard of performance within the set timescale, 
may result in dismissal and given information about the time limits for appealing 
against the final warning. Following the next period of monitoring, the employee will 
be invited to a decision meeting. 

 
10.0 Decision Meeting 

10.1 As for the formal meeting, the employee will be given at least 5 working days’ notice 
of the meeting and will have the right to be accompanied by a recognised trade union 
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representative who has been certified by their union as being competent, trade union 
officer or work colleague of their choice.   

10.2 If an acceptable standard of performance has been achieved during the further 
monitoring and review period, the capability procedure will end, and the performance 
monitoring process will re-start.  

10.3 If performance remains unsatisfactory, a recommendation to the CEO will be made 
that either the final written warning should be extended where appropriate, or the 
employee should be dismissed.  Redeployment into an alternative role may be 
considered where appropriate and possible. 

10.4 If a dismissal is recommended, the CEO will contact the SGP to convene a panel 
hearing in line with our Scheme of Delegation. 

 

11.0 Absence during the Capability Process 

11.1 If an employee reports sickness absence during the course of the capability 
process the trust’s Absence Management Policy and procedure will be invoked and 
salary payments will be adjusted according to their individual entitlement to 
occupational sick pay, along with statutory sick pay, as appropriate.   

11.2 If long term sickness absence appears to have been triggered by the 
commencement of monitoring performance, the case will be dealt with in accordance 
with the trust’s absence policy at the stage where referral to the occupational health 
service takes place immediately, to assess the member of staff’s health and fitness 
for continued employment and the appropriateness or otherwise of continuing with 
monitoring or formal procedures.  In some cases, it may be appropriate for monitoring 
and/or formal procedures to continue during a period of sickness absence.  Advice 
will be taken from our external HR Adviser. 

 

12.0 Right of Appeal 

12.1 If an employee feels that the capability action taken against them is unfair they can 
appeal against the decision.  At each stage of the capability procedure where a 
sanction is given, the employee will be advised of their right of appeal.  An appeal 
must be submitted by the individual, or their Trade Union representative on their 
behalf, and received by the Senior Governance Professional within 5 working days of 
the date of the letter which issues the sanction.  The appeal will need to be in writing 
and state the full grounds of appeal.  Details of authority to hear appeals can be found 
in the trust’s Scheme of Delegation.  The employee will receive confirmation of the 
appeal meeting, providing them with 10 working days’ notice of the meeting.  

12.2 At the appeal hearing the capability sanction imposed will be reviewed.  Appeal 
hearings are convened to review the case, the decision and the rationale for the 
decision, not to re-hear the case.  However, the documentation/evidence reviewed at 
the formal meeting, any submissions made by the employee and/or their 
representative and notes of the formal meetings will be submitted to ensure the panel 
understands the case fully.  It is the decision of the Appeals Panel whether or not new 
information can be introduced at the appeal hearing, and the panel will consider the 
reasons for the information not being submitted at an earlier stage.  The Appeals 
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Panel will consider specific factors which the employee expresses have been dealt 
with unfairly, such as:  

a) an inconsistent, inappropriate or excessively harsh sanction  
b) extenuating circumstances  
c) unfairness in the conduct of the hearing  
d) new evidence subsequently coming to light  

12.3 The outcome of an appeal can either be an upholding of the original decision or a 
lesser sanction.  Where an appeal against dismissal fails, the effective date of 
termination will be the date on which the employee was originally dismissed.  If an 
appeal against dismissal is successful, the employee will be reinstated with no loss of 
continuity or pay. 

12.4 The appeal hearing is the final step in the formal stage of the capability procedure 
therefore the Appeal Panel’s decision is final.  

 
13.0 Grievances 

13.1 Where an employee raises a grievance during the capability procedure, the 
capability procedure may be temporarily suspended in order to deal with the 
grievance.  Where the grievance and capability cases are related, including as part of 
the capability process, it may be appropriate to deal with both issues concurrently.  

 

14.0 Record Keeping 

14.1 Mangers will retain their own notes of the outcome and discussions of any 
meetings.  These will be kept securely and not on the employee’s personnel file. 

14.2 Reports, evidence, letters and meeting notes of any formal capability matter or 
appeal will be retained by the Senior Governance Professional in a folder upon our 
secure network drive.   

14.3 Letters regarding any outcomes and/or sanctions will be stored on the relevant 
employee’s personnel file, and retained in line with the trust’s Retention and 
Destruction Schedule. 

 

 


